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Dear Mr. Skinner:

In response to the Notice of Appeal (“Appeal”) filed by Breda Telephone Corp, Inc., d/b/a
Western lowa Networks (“Appellant”), pursuant to and in accordance with lowa Administrative Code
rules 129—20.5(1) and (2), and following the Office of the Chief Information Officer of the State of
Iowa’s (“Office”) notification of and opportunity for input from affected persons and parties pursuant to
and in accordance with lowa Administrative Code rule 129—20.5(3), the Office has conducted an internal
review of all relevant evidence and information both submitted in connection with this Appeal and
otherwise available to the Office related to the United States Census Blocks (“Census Blocks”) forming
the basis of this Appeal. See lowa Admin. Code r. 129—20.5(4). Following its review of the entire record
before it, the Office issues the following FINAL AGENCY DECISION (“Decision”). lowa Admin.
Code r. 129—20.5(5).

I. ISSUE(S) ON APPEAL.

Whether the Office correctly determined the Census Blocks forming the basis of this Appeal
constitute “Targeted Service Areas” (“TSAs”)’ as defined by lowa Code section 8B.1(12).}

'Appellant filed two separate “Affirmation, Attestation, and Certification of Service or lack of Service in Census Block
Broadband Grants Program Broadband Availability Map Challenge Process” (“Certification(s)”) challenging the designation
of a total of ten (10) Census Blocks located in Mills County, Iowa. The Office considers these Certifications to constitute
proper Notices of Appeal that comport with the form and content requirements of lowa Administrative Code rule 129—20.5(1).
One of these Certifications challenged the designation of six (6) Census Blocks in Glenwood, Iowa. The other challenged the
designation of four (4) Census Blocks in Malvern, Iowa. The Office will treat each of these Certifications as separate appeals
and will issue a separate decision for each. This Decision in Docket No. 190CIO003 addresses the six (6) Census Blocks
located in Glenwood. The Decision in Docket No. 190CIO004 addresses the four (4) Census Blocks located in Malvern.

2As used in this Decision, the term “non-TSA” shall refer to a Census Block that does not constitute a “Targeted
Service Area” as defined by Iowa Code section 8B.1(12).

3Any references to lowa Code chapter 8B (2019) (or any sections or subsections therein) throughout this Decision shall be
understood to reference Iowa Code chapter 8B as amended by 2019 Iowa Acts, House File 772, chapter 159, Division II. In
addition, capitalized terms used in this Decision but not otherwise specifically defined herein shall have the same meaning given
them by Iowa Code chapter §B.
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II. BACKGROUND FACTS, LAW, AND PROCEEDINGS.

In 2015 House File 655 (“H.F. 655”) was signed into law. 2015 Iowa Acts, H.F. 655, ch. 120. H.F.
655 created several programs the Office was responsible for or involved in administering, including a
Broadband Grants Program and a Property Tax Exemption Program. /d., Div. III and IV (codified, in
relevant part, at lowa Code chapter 8B and lowa Code section 427.1(40)). At a high level, these programs
were designed to reduce or eliminate areas in the State that did not have access to Broadband service at
minimally acceptable speed thresholds. /d. In order to identify these unserved areas and best direct the
incentives available through these programs, HF 655 required the Office to make determinations of
whether any Communications Service Providers already offered or facilitated Broadband service at or
above twenty-five megabits per second of download speed and three megabits per second of upload speed
(“25/3”) as of July 1, 2015, on an individual Census Block basis by reference to Broadband availability
maps or data sources that are widely accepted for accuracy and available for public review and comment.
Id. §§ 26, 31, 32, 41. These “Targeted Service Areas” were generally considered eligible to receive State
incentives. Id. In 2016, the Office documented and communicated its Targeted Service Area
determinations by publishing Version 1 (*“V1”) of the Statewide Broadband Availability Map (“Map”).
Iowa Admin. Code r. 129—20.3, .4 (October 26, 2016).

As required by H.F. 655, following the official publication of V1 of the Map, the Office opened
and administered a process by which interested parties could “challenge[] . . the office’s finding on
whether an area meets the definition of a targeted service area” as represented on V1 of the Map. Id. § 31;
Iowa Admin. Code r. 129—20.4, .5. As part of this process, the Office received seven (7) notices of
appeal challenging the Office’s determination with respect to approximately 698 Census Blocks. See
Broadband Map Version 1 Appeals, OCIO.JIOWA.GOV (last visited Nov. 1, 2019),
https://ocio.iowa.gov/broadband-ma
p-version-1-appeals. In accordance with lowa Administrative Code rule 129—20.5(5), after considering
the evidence and information submitted to or otherwise available to the Office, the Office issued final
decisions concerning all of the Census Blocks forming the basis of appeals received by the Office.
Broadband Map Version 1 Appeals, supra. No further appeals were taken from the Office’s final
decisions, rendering the V1 of the Map, in its entirety, final and no longer subject to challenge. lowa
Administrative Code rule 129—20.4, .5(5). The Office administered the Broadband Grants Program and a
Property Tax Exemption Program by reference to V1 of the Map until 2019.

In 2019, House File 772 (“H.F. 772”), the Empower Rural lowa Act, was signed into law. 2019
Iowa Acts, H.F. 772, ch. 159. Division II of H.F. 772 continued the Broadband Grants Program and
Property Tax Exemption Programs for Broadband infrastructure installed through 2025. /d., Div. II. Under
H.F. 772, the core pillars of these programs remained unaltered, including, subject to several
modifications described in more detail below, as it relates to the Targeted Service Area determination
process and related mapping processes. Id. Specifically, H.F. 772 retained the “Targeted Service Area”
concept and continued to require that the Office make determinations of whether any Communications
Service Provider already offered or Facilitated Broadband service at or above a certain speed threshold by
reference to Broadband availability maps or data sources that are widely accepted for accuracy and
available for public review and comment. /d. §§ 3, 5, 6, 13. And the Office would continue to document
and communicate these Targeted Service Area determinations by publishing a Statewide Broadband
Availability Map. Iowa Admin. Code r. 129—20.3, .4 (Aug. 14, 2019). However, H.F. 772 made the
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following key modifications to the Census Block eligibility process—whether a census block constitutes a
Targeted Service Area and is thereby eligible for State incentives:

13

e First, H.F. 772 defined the previously undefined concept of “Facilitate” to mean “a
communication service provider’s ability to provide broadband service at or above the
download and upload speeds specified in the definition of targeted service area in this section
to a home, farm, school, or business within a commercially reasonable time and at a
commercially reasonable price upon request by a consumer.” 2019 Iowa Acts, H.F. 772, ch.
159 § 2 . This had the effect of establishing a standard Communications Service Providers
must satisfy before reporting or claiming that they are able to Facilitate Broadband service at or
above 25/3 in a Census Block, thereby rendering a Census Block a non-TSA and ineligible to
receive State incentives.

e Second, H.F. 772 tied the speed benchmark for purposes of determining whether a Census
Block constitutes a Targeted Service Area—previously fixed by statute at 25/3—to “the
download and upload speeds identified by the federal communications commission pursuant to
section 706 of the federal Telecommunications Act of 1996, as amended.” Id. § 3. In practice,
this did not immediately impact any programs administered by the Office, as “the FCC[s] . ..
existing speed benchmark [for fixed services is] 25 Mbps download/3 Mbps upload”—the
same download and upload speed previously established by state law. 2018 Broadband
Deployment Report, FCC.GOV (last updated Feb. 2, 2018), https://www.fcc.gov/reports-researc
h/reports/broadband-progress-reports/2018-broadband-deployment-report.

e Third, H.F. 772 eliminated an “as of date” that was set at a fixed point in time. Under H.F. 655,
the relevant point in time for Targeted Service Area determinations was fixed at July 1, 2015.
2015 Towa Acts, H.F. 655, ch. 120, § 26 (defining “Targeted service area” to be tied to service
delivery as of the effective date of the Act—July 1, 2015). This resulted in the creation of a
static Map. In contrast, H.F. 772 was silent on the issue, affording the Office greater flexibility.
2019 Towa Acts, H.F. 772, ch. 159, § 3 (eliminating statutory “as of date” concept). In turn, the
Office established an “as of date” that is tied to the “as of date of the broadband availability
maps and corresponding data sources utilized by the office in determining whether a
communications service provider offers or facilitates broadband service in a particular census
block at or above the download and upload speeds specified in the definition of targeted
service area and underlying the statewide map published and then in effect.” lowa Admin.
Code r. 129—20.1; see also id. r. 129—20.3, .4(1). Relatedly, H.F. 772 affirmatively required
the Office to “periodically make renewed determinations of whether a communications service
provider offers or facilitates broadband service at or above the download and upload speeds
specified in the definition of targeted service area in section 8B.1, which shall, to the extent
updated maps and data sources are available at the time, include making such determinations
prior to each round of grant applications solicited by the office pursuant to section 8§B.11.”
2019 Iowa Acts, H.F. 772, ch. 159, § 5. Collectively, these changes permit and require the
Office to refresh the Map on a recurring basis.

Consistent with the foregoing, on September 20, 2019, the Office documented and communicated
renewed Targeted Service Area determinations by publishing Version 2 (“V2”) of the Map. See
Broadband  Map -  Version 2, OCIO.JOWA.GOV  (last wvisited Nov. 1, 2019),
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https://ocio.iowa.gov/broadband

-availability-map-version-2.* V2 of the Map is based on FCC Broadband Deployment data representing
the status of fixed Broadband in Iowa as of June 30, 2018, and therefore represents the status of fixed
Broadband service in lowa as of June 30, 2018. Iowa Admin. Code r. 129—20.1, .3, .4(1); see also About
Broadband  Availability Map V2, OCIO.IOWA.GOV  (last visited Nov. 1, 2019),
https://ocio.iowa.gov/sites/d

efault/files/about_section_-_broadband_availability map - final publication.pdf. In publishing V2 of
the Map, the Office triggered a statutorily-required challenge period whereby “[w]ithin 20 days after
[September 20], any person or party aggrieved or adversely affected by such determination may challenge
the office’s finding by filing a notice of appeal with the office” and “provid[ing] the office with all
evidence and information necessary to support the appeal.” lowa Admin. Code r. 129—20.5(1); see also
Iowa Code § 8B.10(2) (“The office shall establish procedures to allow challenges to the office’s finding
on whether an area meets the definition of targeted service area.”). After the expiration of this initial
twenty-day appeal window, the Office was to post any notices of appeal received by the Office online at
ocio.iowa.gov/broadband. Id. r. 20.5(3). From the date of such posting, any other persons or parties
affected by a challenge received by the Office would “have 20 calendar days to submit evidence and
information in support of, or in opposition to, such appeal” to the Office. Id. After expiration of this
second twenty-day submission window, the Office would “consolidate all appeals involving the same
census block[s] and conduct an internal review of the evidence and information submitted by all
appellants related thereto, in conjunction with any other evidence and information submitted by any
affected persons or parties . . ., the maps and data sources originally utilized [by the office], and any other
information deemed relevant by the office.” Id. r. 20.5(4). Thereafter, the Office would issue a final
agency decision stating the reasons for the Office’s decision concerning the census block(s) in question.”
Id. 1. 20.5(5).

On October 9, 2019, within the initial twenty-day window, Appellant filed this Appeal. Exhibit A,
p. 2. Therein, Appellant challenged the Office’s determination with respect to the following six (6) Census
Blocks:

191290402011088
191290402011089
191290402011090
191290402011091
191290402011092
191290402011093

Exhibit A, pp. 1-2. Spiral Communications (*“Spiral”) is the only Communications Services Provider
identified on the Map as being capable of providing 25/3 Broadband as of June 30, 2018, in each of these

“Prior to the official publication of V2 of the Map, on July 29, 2019, the Office published a preliminary draft of V2 of
the Map. The Office considered this preliminary draft to be a ‘“Pre-publication Draft,” and elicited informal
feedback/comments, some of which were incorporated into this final publication of V2 of the Map. See About Broadband
Availability Map V2, OCIO.JoWA.GOV (last visited Nov. 1, 2019), https://ocio.iowa.gov/sites/default/files/about section_-_broa
dband_availabiLity_map_-_final publication.pdf for more information about V2 of the Map and the history of its creation.
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Census Blocks. See lowa Targeted Service Areas, OCIO.IOWA.GOV (last visited Nov. 1, 2019), https://iow
a.maps.arcgis.com/apps/webappviewer/index.html?id=6a88a5{1522b450682e6e6e6692469dd.

With respect to each of these six (6) Census Blocks, Appellant explained:

We are challenging the validity of the broadband availability data as it is presented in
version 2 of the broadband availability map, for the six Mills County, lowa, census
blocks listed above. Spiral Communications submitted broadband deployment data to
the FCC in their 477 Form dated 6/30/2018, which indicated they were offering
broadband speeds of 30 Mbps down and 10 Mbps up using terrestrial fixed wireless
technology in the six census blocks listed above. Their submitted data further stated
they were offering broadband speeds of 977 Mbps down and 977 Mbps up using optical
carrier / fiber to the premise technology in these same six census blocks. We are
disputing broadband speeds submitted in Spiral’s 477 report because we believe it is
not accurate. We currently have plans in place to overbuild the area covered by these
blocks, and we currently have customers there who have pre-subscribed to take our
service when it is available. Each resident we have spoken with in this area has told us
the wireless service is slow and unreliable, and they are not getting the speeds they are
paying for. In addition, we are certain Spiral Communications does not have the
facilities in place to offer service over fiber in the above referenced census blocks
where they have this reported. None of this information which they reported on the
6/30/2018 477 form, was reported on their 12/31/2017 477 form, and we are certain
there has been no significant activity in this area within the last 6 months, which would
warrant this change in reporting, especially in regard to the availability of
fiber-to-the-home in this area. The inaccurate reporting of this 477 data has caused the
above referenced blocks to be identified as non-funded TSAs for the state broadband
grant. As a result, these areas which are currently either unserved or underserved are
ineligible for the state broadband grant funding which is available. This makes it more
costly for us to build the network necessary to provide these customers with adequate
service.

Exhibit A, p. 2.

In support of its Appeal, Appellant obtained and provided letters of support from the Mills County
Economic Development Foundation; the Mills County Board of Supervisors; and HR Green, a broadband
consultant that completed a Broadband Study (“Study”) identifying and outlining broadband service
limitations in the Mills County area, and outlining how current State and Federal broadband map
information does not fully represent or account for those limitations. Exhibit A, pp. 3-46. Each of these
letters of support indicated that each of the Census Blocks identified in this Appeal did not have access to
sufficient Broadband service, notwithstanding the FCC Form 477 data to the contrary and the Map.
Exhibit A, pp. 3, 45-46. This assertion was based on, in part, the Study, which generally outlines
discrepancies between FCC Form 477 data and other publicly available maps and data sources—namely,
BroadbandNow”; and, in part, discussion with Communications Service Providers in the area who have

>According to the Study, BrodbandNow is “public data that utilizes the Form 477 reporting, but they do a little more
[validation than the FCC] . . . They are a respected source of internet coverage data for the industry.” Exhibit A, p. 12.
BroadbandNow describes itself as “a website that helps consumers find and compare Internet service providers in their area.
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indicated that FCC Form 477 data and the Map is not an accurate representation of Broadband service in
certain areas, as further supported by “confirmation from home owners and businesses in the areas of
Mills County that have poor or no service.” Exhibit A, pp. 3-46. Based on this evidence and information,
Appellant requested that these Census Blocks be designated as TSAs. Exhibit A, p. 2.

As required by Iowa Administrative Code rule 129—20.5(3), the Office posted this Appeal online
on October 11, 2019. See Broadband Availability Map - Version 2 Challenge Process, OCIO.JIOWA.GOV
(last visited Nov. 1, 2019), https://ocio.iowa.gov/broadband-availability-map-version-2-Challenge-proces
s. In addition, because data underlying the Map with respect to each of the Census Blocks appealed
revealed that Spiral previously reported to the FCC that it offered or Facilitated 25/3 in these Census
Blocks, on October 15, during the period for input from affected persons or parties, the Office sent Spiral
a letter of inquiry. Specifically, with respect to each of the Census Blocks forming the basis of this
Appeal, the Office requested that Spiral, among other things:

1) “Confirm whether [Spiral] offered or Facilitated Broadband service at or above 25/3 .
.. as of June 30, 2018; or, alternatively confirm whether [Spiral] did NOT offer or
Facilitate 25/3 Broadband service . . . as of June 30, 2018.”

2) “Confirm whether [Spiral’s] prior reporting to the FCC using Form 477 was correct
or in error and, if in error, explain why.”

3) “Submit any other evidence or information in [Spiral’s] possession . . .that supports
[Spiral’s] prior representations to the FCC . . . . Examples of evidence and
information the office would consider particularly probative of Broadband service at
or above 25/3 as of June 30, 2018, include “Bills or invoices provided to or received
by customers in the applicable census block(s) which identify the specific download
and upload speeds provided or received as of [June 30, 2018].” ITowa Admin. Code .
129—20.5(8).”

Exhibit A, pp. 48-50. If the Office did not not receive any additional input from Spiral within the period
for input from affected persons or parties, in accordance with Iowa Administrative Code rule
129—20.5(4) and (5), the Office informed Spiral that it would make “a final decision based on the
evidence and information currently available to it.” Exhibit A, p. 50.

On October 29, within the period for input from affected person or parties, Spiral submitted an
“Affirmation, Attestation, and Certification of Service or lack of Service in Census Block Broadband
Grants Program Broadband Availability Map Challenge Process” (“Certification”). Exhibit A, pp. 55-56.
Pursuant to this Certification, Spiral certified and attested under penalty of perjury that it offered or
Facilitated Broadband service at or above 25/3 as of June 30, 2018, in each of the Census Blocks forming
the basis of this Appeal. Exhibit A, p. 56. Spiral explained, in relevant part:

When we’re describing it to friends and family, we usually say: ‘it’s like Kayak for Internet service.” To make sure our data is
up-to-date, we crunch millions of rows of data every year from public and private datasets and manually collect tens of
thousands of data points from providers. All this data allows us to build the most accurate public Internet service database
online.” About BroadbandNow’s Team, BROADBANDNOW.COM (last visited Nov. 1, 2019), https://broadbandnow.com/about.
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The blocks in Glenwood are in error only due to the report stating we have fiber in
those blocks. As of June 2018 there was no fiber available from Spiral (fiber will be
available November 2019). However, our fixed wireless is available to these blocks at a
greater speed than 25/3. We have current customers in the vicinity with higher speed
plans. The Glenwood blocks do not have residential customers within them, only two
businesses that have line of sight to our tower that does provide the service greater than
25/3.

The issues with reporting were discovered after our latest FCC filing in 2019. Our
company is currently working to resolve the errors and provide a more accurate listing
in the next FCC filing.

Exhibit A, p. 56. Spiral submitted no additional evidence or information to the Office with its
Certification, and no other “affected persons or parties . . . submit[ted] evidence and information in
support of, or in opposition to, [Appellant’s] appeal” during the twenty (20) day period for input from
affected parties. [owa Admin. Code r. 129—20.5(3).

The Office subsequently conducted an internal review of all relevant evidence and information
submitted by Appellant and otherwise available to the Office in connection with the Census Blocks
forming the basis of this Appeal. Id. r. 20.5(4). This included reviewing the BroadbandNow service maps
generally cited in the Study to compare the service representations shown on those maps against the
representations on the Office’s Map as it relates to the Census Blocks forming the basis of this Appeal as
described in more detail below. Based on its review, the Office now issues the following Decision. /d. r.
20.5(5).

IMI. DECISION(S) AND REASONING.

e BLOCK IDs: 191290402011088; 191290402011089; 191290402011090; 191290402011091;
191290402011092; 191290402011093.

o SUMMARY: APPEAL DENIED. These Census Blocks will remain non-TSAs based on
Spiral’s Certification that it offered or Facilitated 25/3 Broadband in these Census Blocks
as of June 30, 2018, which is consistent with the maps and data sources originally utilized
by the Office in determining whether these Census Blocks are or are not TSAs and the
BroadandNow maps cited in the Study. While Appellant has supplied the Office with
letters of support and the HR Green Study which generally concludes that current State and
Federal broadband map information does not fully represent or account for service
limitations in the Mills County area, these letters of support and the Study are general in
nature, in that they tend to cite to a lack of reliable Broadband in the Mills County area
generally and do not cite much in the way of direct evidence or information that speaks to
the level of service available in the specific Census Blocks forming the basis of this
Appeal. Although an admittedly close call, the weight of the evidence supports the
conclusion that Spiral offered or Facilitated 25/3 Broadband in these Census Blocks as of
June 30, 2018, and that these Census Blocks should remain non-TSAs.
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o DETAILED RESPONSE: With respect to the six (6) Census Blocks forming the basis of
this Appeal, the Office has reviewed the evidence and information submitted by Appellant
related thereto, in conjunction with the maps and data sources originally utilized in
determining whether these Census Blocks are or are not TSAs, the Certification provided
by Spiral, and the BroadbandNow maps cited in the Study provided by Appellant. Iowa
Admin. Code r. 129—20.5(4). In reviewing this evidence and information, the Office’s
specific objective is to determine whether it should change its original determination of
“whether a communications service provider offers or facilitates broadband service [at or
above 25/3]” in the Census Blocks forming the basis of this Appeal as of June 30, 2018,
based on the additional evidence and information now available to it, or whether its original
determination based on the “fixed broadband availability maps and corresponding data
sources made available by the Federal Communications Commission (FCC)” should stand.
Iowa Code §§ 8B.1(12), .10(1)—(2); lowa Admin. Code r. 129—20.1, .3, .4, .5.

Here, the FCC Broadband Deployment data representing the status of fixed
Broadband in Iowa as of June 30, 2018, and originally relied on by the Office in generating
V2 of the Map indicates that Spiral previously reported to the FCC that it is capable of
providing 25/3 Broadband as of June 30, 2018, in each of these Census Blocks. This prior
representation to the FCC is consistent with Spiral’s more recent Certification to the Office.
In considering Spiral’s Certification, the Office looks to lowa Administrative Code rule
129—20.5(8), which provides in relevant part:

Examples of evidence and information the office would consider
particularly probative of broadband service at or above the download and
upload speeds specified in the definition of targeted service area as of the
as of date for purposes of adjudicating an appeal of the office’s
determination of whether a particular census block constitutes a targeted
service area include . . . [s]igned attestations submitted to the office under
penalty of perjury on forms provided by the office that the applicable
census block(s) was or was not served as of the as of date with broadband
service at or above the download and upload speeds specified in the
definition of targeted service area.

Here, during the period for input from affected parties, Spiral completed and submitted a
Certification on forms provided by the Office attesting under penalty of perjury that Spiral
offered or Facilitated 25/3 Broadband as of June 30, 2018, in the Census Blocks forming the
basis of this Appeal—consistent with its prior representations to the FCC. Exhibit A, p. 56.
In accordance with Towa Administrative Code rule 129—20.5(8), the Office considers this
Certification to be particularly probative of 25/3 Broadband service as of July 30, 2018. In
addition, consistent with past decisions of the Office, “[t]he Office considers [a
Communications Service Provider’s] intimate knowledge of its own networks and service
capabilities to be strong evidence.” See Hospers Tel. Exch., Inc., Docket No. 170CIO004, p.
8 (May 11, 2017), https://ocio.iowa.gov/sites/default/files/documents/2017/05/case no. 17

0ci0004_-_htc _communications final agency decision.pdf.
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The Office recognizes that Appellant has supplied the Office with additional credible
evidence and information that tends to support its position. However, this evidence and
information is general in nature, tends to demonstrate a lack of reliable Broadband in the
Mills County area generally, and is not particularly probative as to the level of service
available in the specific Census Blocks forming the basis of this Appeal. For example:

m The Mills County Economic Development Foundation, the Mills County Board of
Supervisors, and HR Green all submitted letters of support asserting that each of these
six (6) Census Blocks do not have access to sufficient Broadband service,
notwithstanding the FCC Form 477 data and the Map indicating to the contrary based
on Spiral’s prior reporting to the FCC. Exhibit A, pp. 3, 45-46. While these letters of
support generally lend credence to Appellant’s position, they are predicated primarily
on third-hand statements from residents and businesses in these areas and the HR Green
Study, which is general in nature as discussed in more detail below. See Grand River
Mut. Tel. Corp., Docket No. 170CIO002, p. 8 (Feb. 17, 2017) (noting that “[t]he Office
does not afford great weight to . . . hearsay”), https://ocio.iowa.gov/sites/default/files/do
cuments/2017/02/case no. 170cio001_-_ayrshire farmers mutual telephone compan
y_final agency decision 1.pdf. Further, these statements are somewhat inconsistent
with the representations on the BroadbandNow maps cited in the Study relied on by
Appellant in support of its Appeal.

m Second, the HR Green Study generally found that current State and Federal broadband
map information does not fully represent or account for service limitations in the Mills
County area. Exhibit A, pp. 8-17. Relevant here, first, the Study was general in nature
and did not analyze or reach conclusions with respect to the individual Census Blocks
forming the basis of this Appeal. Second, in reaching its conclusions, the Study relied
on, in part, other publicly available maps and data sources, namely, BroadbandNow.
The Office reviewed the BroadbandNow map cited in the Study, including specifically
what it represents with respect to the specific Census Blocks forming the basis of this
Appeal. Here, the BroadbandNow map relied on by the Study confirms that Spiral
provides Broadband service in each of the six (6) Census Blocks forming the basis of
this Appeal with respect to businesses in these Census Blocks.

BroadbandNow—Glenwood Census Blocks (Business):
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COVERAGE FOR CENSUS BLOCKS
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1512590402011092

# Spiral Compmunications
191330: Q 191250402011090

o

1951290402011091

Residential Competition Map Business Competition Map FaAQ
Map data 82019 Terms of Use Report a map emor

See Internet Provider Competition Map for Glenwood, BROADBANDNOW.COM (last
visited Nov. 1, 2019), https://broadbandnow.com/lowa/Glenwood. The Office
“generally affords less weight to business data” because “[p]roviders may generally
advertise higher speeds to businesses than they would actually be able to offer or
facilitate within a reasonable period of time upon receiving a request for such service
on the premise that if a business is willing to pay a high enough rate, the Provider will
find a way to get there.” See Hospers, Docket No. 170CIO004, at p. 10. However,
while business data is generally afforded less weight, it is not irrelevant, and if a
Communications Services Provider is in fact able to provide service to a business in a
Census Block, that would render the Census Block ineligible to receive State
incentives. 2019 ITowa Acts, H.F. 772, ch. 159 § 2 (defining “Facilitate” to mean “a
communication service provider’s ability to provide broadband service at or above the
download and upload speeds specified in the definition of targeted service area in this
section to a home, farm, school, or business within a commercially reasonable time and
at a commercially reasonable price upon request by a consumer” (emphasis added)).
And according to the Study relied on by Appellant itself, “BrodbandNow is ‘public data
that utilizes the Form 477 reporting, but they do a little more [validation than the FCC]
... They are a respected source of internet coverage data for the industry.” ” Thus, the
BroadbandNow maps undercut Appellant’s own claim, and are in fact more consistent
with Spiral’s statement in its Certification that “[t]he Glenwood blocks do not have
residential customers within them, only two businesses that have line of sight to our
tower that does provide the service greater than 25/3.” Exhibit A, p. 56.

While admittedly a close call, in light of:

Hoover State Orrice BuiLoing, Lever B, 1305 E. Wawnut, Des Moines, lowa 50319 515.281.5503 CIO@IOWA.GOV
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1) Spiral’s Certification confirming its prior representations to the FCC, which the Office
considers to be particularly probative in accoradnce with lowa Administrative Code
rule 129—20.5(8) and the Office’s prior decisions;

2) The general nature of the letters of support and Study that tends to cite to a lack of
reliable Broadband in the Mills County area generally as opposed to direct evidence or
information that speaks to the level of service available in the specific Census Blocks
forming the basis of this Appeal; and

3) The BroadbandNow map relied on by the Study put forth by Appellant which map
supports the conclusion that Spiral is in fact able to provide Broadband to businesses in
these Census Blocks.

the weight of the evidence supports the conclusion that Spiral offered or Facilitated 25/3
Broadband in these Census Blocks as of June 30, 2018, and that these Census Blocks
should remain non-TSAs.

IV. APPEALING FURTHER.

If you wish to appeal this Decision further, you must, within thirty (30) days of the posting of this
Decision at ocio.iowa.gov/broadband, notify us in writing by mailing a written request for a contested case
proceeding to:

Office of the Chief Information Officer
c/o Matt Behrens

Hoover State Office Building, Level B
1305 East Walnut Street

Des Moines, Iowa 50319

In so doing, please state the reason(s) you are appealing this Decision, specifically identifying the
particular aspects of the decision with which you disagree and the reasons why, whether factual or legal in
nature. The request for a contested case proceeding should state the name and address of the requester;
identify the specific Office action which is disputed; and, where the requester is represented by a lawyer,
identify the provisions of law or precedent requiring or authorizing the holding of a contested case
proceeding in the particular circumstances involved, and include a short and plain statement of the issues
of material fact in dispute. [owa Admin. Code r. 129—6.4.

Upon receiving your appeal, we will forward it to the Department of Inspections and Appeals
where an Administrative Law Judge (“ALJ”) will perform an independent review. lowa Admin. Code r.
129—20.6(1); ITowa Admin. Code r. 129—6.6. At that time, you will have an opportunity to make a
presentation, in person or over the telephone, to an ALJ regarding the nature of your concerns. If you do
not exercise your appeal right within thirty (30) days of the posting of this Decision at
ocio.iowa.gov/broadband, this Decision shall become final and no longer subject to challenge. lowa
Admin. Code r. 129—20.5(5).

Sincerely,

Hoover State Orrice BuiLoing, Lever B, 1305 E. Wawnut, Des Moines, lowa 50319 515.281.5503 CIO@IOWA.GOV
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In addition to the form, please also submit any other evidence or information in your possession to the Office that
supports your prior representations to the FCC regarding the above-identified Census Blocks. Examples of evidence and
information the office would consider particularly probative of Broadband service at or above 25/3 as of June 30, 2018, include
“Bills or invoices provided to or received by customers in the applicable census block(s) which identify the specific download
and upload speeds provided or received as of [June 30, 2018].” lowa Admin. Code r. 129—20.5(8). Please return the fully
completed form and any other supporting evidence or information to ociogrants@iowa.gov.

Please note that you are under no legal obligation to respond to this request for information. Generally, pursuant to
applicable administrative rules, any affected persons or party is free to submit evidence or information to the Office in support of
or in opposition to BTC’s appeal (or any other appeal) until October 31, 2019. lowa Admin. Code r. 129—20.5(3). However,
because BTC’s claim contradicted your firm’s prior reporting to the FCC, the Office is affirmatively reaching out to notify you
of this fact, of the circumstances surrounding BTC’s appeal, and to solicit your feedback and position. Consistent with the period
for input from affected persons or parties, if we do not receive any additional input from you by October 31, 2019, the Office
will make a final decision based on the evidence and information currently available to it. lowa Admin. Code r. 129—20.5(4),

).

OCIO strives at all times to produce and disseminate accurate information. We appreciate your assistance in helping us
achieve our statutory mandate.

Sincerely,

Office of the Chief Information Officer,
State of lowa

HooVER STATE OFFICE BUILDING, LEVEL B, 1305 E. WALNUT, DES MOINES, lowA 50319 515.281.5503 CIO@IOWA.GOV
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From: Mike Gress on behalf of Mike Gress <mike.gress@spiral-communications.com=>

To: ociogrants@iowa.gov

Subject: Availability Challenge Form

Date: Tuesday, October 29, 2019 8:57:18 AM

Attachments: 5da5f40dcdfb2_spiral_communications_affirmation_of service_form_broadband_map_v2_.pdf

I have attached the completed form. If you have any further questions, please let me know.

Mike Gress

Operations Manager
Spiral Communications
800 Central Avenue

Nebraska City, NE 68410
402-713-0063
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OCcio

Chief Information Officer STATE OF 10
KiM REYNOLDS, GOVERNOR ANNETTE DUNN
ADAM GREGG, LT. GOVERNOR CHIEF INFORMATION OFFICER

Affirmation, Attestation, and Certification of Service or lack of Service in Census Blocks
Broadband Grants Program Broadband Availability Map Challenge Process

Company Name: Spiral Communications

Address: 800 Central Avenue

City: Nebraska City State: NE  Zip: 68410

Contact Name Michael Gress Phone # 712-560-3373 Email: mike.gress@spiral-

communications.com

In signing and submitting this form, the above-identified company, and its duly authorized representative signing on behalf thereof,
or you as an individual if you are not submitting this form on behalf of an entity, hereby affirms, attests, and certifies under penalty
of perjury that, as represented in the table below:

1. |If submitted on behalf of a Communications Service Provider, that the above-identified company, consistent with the
representations in the table below, either:
a. Offered or Facilitated Broadband service at or above twenty-five (25) megabits per second of download speed and
three (3) megabits per second of upload speed (“25/3 Broadband”) in the below-identified census blocks as of June 30,
2018; or
b. Did NOT offer or Facilitate 25/3 Broadband in the below-identified census blocks as of June 30, 2018.

Whether your company's prior reporting to the FCC was correct or in error.

2. If submitted by or on behalf of a person other than a Communiction’s Service Provider (e.g., consumer, business, farm), the
above-identified entity or individual, consistent with the representations in the table below, either:
a. Did or could receive 25/3 Broadband in the below-identified census blocks as of June 30, 2018; or
b. Did NOT and could NOT (within a reasonable time upon request, at a reasonable price) receive 25/3 Broadband in
the below-identified census blocks as of June 30, 2018.

191290402012001 [x]In [ ] Correct [ 1 No Response [1Yes [x]No [ ]No
Error Response
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191290402012002 [x]In [ ] Correct [ ] No Response [1Yes [x]No [ ]No
Error Response
191290402022180 [x]In [ ] Correct [ ] No Response [lYes [x]No [ ]No
Error Response
191290402022181 [x]In [ ]1Correct [ ] No Response [lYes [x]No [ ]No
Error Response
191290402011088 [x]In [ ]1Correct [ ] No Response [x]Yes []No [ ]No
Error Response
191290402011089 [x]In [ ] Correct [ ] No Response [x]Yes []No [ ]No
Error Response
191290402011090 [x]In [ ] Correct [ ] No Response [x]Yes []INo [ ]No
Error Response
191290402011091 [x]In [ ] Correct [ 1 No Response [x]Yes []No [ ]No
Error Response
191290402011092 [x]In [ ] Correct [ ] No Response [x]Yes []No [ ]No
Error Response
191290402011093 [x]In [ ]1Correct [ ] No Response [x]Yes []No [ ]No
Error Response

D. ADDITIONAL EXPLANATION (To the extent you believe amtional explanation is required to ensure that you are communicating full and accurate
information, please use the below space to further explain; qualify, or substantiate your above cerﬁﬁcaﬁm{amﬂtbn]sﬂlmuﬂom To the extent
necessary, please feel free to attach additional pages and supporting documentation. If you are a Corm s Service Provider and indicated “In
_Ww%WhﬂuWMmemmwmmmmm;

After referencing the FCC Broadband Map, the blocks in question near Malvern, IA are in error. We are unable to provide the 25/3
speed and do not offer fiber in that area.

The blocks in Glenwood are in error only due to the report stating we have fiber in those blocks. As of June 2018 there was no
fiber available from Spiral (fiber will be available November 2019). However, our fixed wireless is available to these blocks at a
greater speed than 25/3. We have current customers in the vicinity with higher speed plans. The Glenwood blocks do not have
residential customers within them, only two businesses that have line of sight to our tower that does provide the service greater
than 25/3.

The issues with reporting were discovered after our latest FCC filing in 2019. Our company is currently working to resolve the
errors and provide a more accurate listing in the next FCC filing.

E. SIGNATURE*

Authorized Signature: de /J@"f Date: P / 025./ // 9
PrintedName:  YWM\ichamel Geress

Title:
Opecadions Wlanaper
*PLEASE READ BEFORE SIGNING: Ely affixing my signature above, |, on my aWn behalf or as a representative of the company identified above, as

applicable, expressly represent that | am authorized to make the above factual representation on behalf of said company and/or myself, as
applicable, and under penalty of perjury as authorized by lowa Code section 622.1 and pursuant to the laws of the state of lowa, certify the

HooVER STATE OFFICE BUILDING, LEVEL B, 1305 E. WALNUT, DES MOINES, lowa 50319 51565.281.5503 CIO@IOWA.GOV
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following with respect to this form submitted on behalf of said company and/or myself: any statements, representations, warranties, certifications,
or attestations made in this form, including any attachments or enclosures associated therewith, are true and accurate; |, on behalf of said
company and/or myself, have not knowingly made any false statements or representations in this form. In addition to any criminal penalties
authorized by lowa Code section 720.2 that may result from any false statements of material fact made herein or any other remedies available at
law, equity, or otherwise, if it is subsequently determined that | have made a statement, representation, warranty, certification, or attestation in
this form, or any attachments or enclosures associated herewith, that is later proven untrue In any material respect, the company on which |
submitted this form on behalf of may be disqualified from current incentive programs administered by the Office or may be ordered to repay the
Office the entire amount of any funds previously distributed by the Office to said company in connection with any current incentive programs
administered by the Office. OCIO makes no guarantees as to whether the information supplied by you will result in any change to the Broadband
Availability Map or the way any incentive decisions are reviewed, scored, or decided. This form, as completed, any attachments hereto, and any
other information or materials submitted to the Office in connection with this form or related inquiry, shall be considered public records and shall
be made available for public examination and/or disseminated upon request by third parties as required by lowa Code chapter 22. The Office

reserves the right to reject this form and relatedly consider any information communicated through this form as neither credible nor probative if
this form is not fully and properly filled out.

HooveR STATE OFFICE BUILDING, LEVEL B, 1305 E. WALNUT, DES MOINES, lowa 50319 515.281.5503 CIO@IOWA.GOV
3

OCIO--57



From: Grants. OCIO on behalf of Grants, OCIO <ociogrants@iowa.gov=>

To: mike.gress@spiral-communications.com
Subject: Broadband Grant Questions Re: Availability Challenge Form
Date: Tuesday, October 29, 2019 8:57:24 AM

Thank you for your comment or question concerning the State of lowa Broadband Program.
Your question concerning the new Broadband Grant Opportunity, Broadband Map, and/or
Map Challenge Process will be reviewed by a representative of the Office of the Chief

Information Officer. A response to your question will be provided promptly.

Sincerely,

Office of the Chief Information Officer
State of Iowa
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